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EDITORIAL NOTES 


“JERSEY JUSTICE” is sometimes swift and sometimes slow. It appears 
that it is going to be slow in the Masterson murder case in Hunterdon 
county. The aged man, Price, who shot and killed the former named 
about April 25th, is in Flemington jail, and the Prosecutor of the Pleas 
has announced that the April grand jury will not be called back to indict, 
and so indictment must await the sitting of the next grand jury in Sep- 
tember. Nearly five months to elapse without the offender being given 
any opportunity at all to plead to an official accusation. It may be 
said that, having confessed to the crime, there need be no hurry about a 
trial in this particular case, and certainly there is no law requiring any 
speeding-up of the prosecution or defense. But there should be. All this 
delay in this and many other cases could be obviated if an indictment, or an 
equivalent charge, could be made up by the Prosecutor, with proper affi- 
davits, the same to be approved by the Supreme Court Justice assigned 
for the county, a special jury of trial called and the matter of conviction 
or acquittal soon disposed of. But we are so wedded to the old custom of 
grand jury action, whether months intervene between the sittings of that 
body or not, that the cutting of the red tape of such proceeding would 
awaken horror in the minds of many of our lawyers and perhaps, of some 
of our Judges. If the man named above happened to be innocent it would 
be all the same—imprisonment nearly half a year and then freedom. 





That tax of two cents a gallon on gasoline sold in this State, which, 
of course, the automobilists must pay, seems to be a fair one, and we have 
not found that the thinking portion of the public object to it. It is by no 
means a new thing except as to New Jersey, which, with four other 
States, New York, Massachusetts and Illinois, have been the only States 
which had not adopted a gasoline tax. This method of helping to pay for 
road depreciation was begun in 1919 in Oregon, Colorado and North 
Dakota, with a one cent tax. Kentucky followed, and then the progress 
of the idea in other States was rapid. The one cent tax was usual until 
1923, when many States jumped it to two and three cents. In 1926 Ken- 





THE NEW JERSEY LAW JOURNAL 


tucky and South Carolina made it five cents; Florida, North Carolina, 
Arkansas, Georgia and Mississippi four cents, and Virginia four and one- 
half cents. How it happened that this extreme rise was in the Southern 
States does not appear. At any rate forty-five States and the District of 
Columbia have the tax. New York turned the proposition down this 
year, and we have not observed what, if anything, was done in Massachu- 
setts and Illinois. In 1926 the two-cent rate amounted to about $20,000,- 
ooo, and in Pennsylvania to $12,000,000. It is true the tax is a rather 
unusual one in this country because upon a commodity that must now be 
classed as a public necessity, rather than a luxury. But it seems clear 
enough that either automobiles must pay a large special tax for keeping 
up the roads, or this way must be taken to supply the place of it. Persons 
who do not use the roads are otherwise taxed for it if taxable at all, and 
those who do use them most pay for it in some form. This two-cent tax 
form is easy to collect and not a burden upon anyone. If the tax went 
for general State expenses, even in part, as in Georgia, where 40 per cent.; 
in Montana, where 30 per cent.; in Delaware, where all, go to general 
expenses or for general purposes, it could hardly be justified. One argu- 
ment used against the proposition is that a heavy truck carrying say 15 
tons, would wear out far more road, allowing for the proportionate extra 
oil consumed, than a small automobile that burned a trifling amount of oil. 
But in such case the remedy is in increasing the license fee for the truck. 





Some of the Western law publications, including some of their news- 
papers, are beginning to see the evils of an elective judiciary. They are 
beginning to favor appointments, not necessarily by the Governor, who 
naturally will make partisan appointments, but in any case appointments. 
Thus far about eleven States have appointed Judges. New York debated 
the question some years ago and decided to hold to the elective system, but 
with large salaries and long terms. This was an improvement, but the Bar 
of that State knows it is not yet satisfactory. In instances it is; in other 
instances it is far from it. Recently the Cleveland Bar Association took 
earnest hold of the subject by appointing a strong committee of lawyers to 
carefully study and report upon the elective system in Ohio, which was 
deemed to be of the obsoletesort. This committee in a lengthy report 
recommended that: 


“1. The Judges of the Courts of Ohio should be appointed and not 
selected by popular vote, except as noted below. 

“2. A plan for the selection of Judges, substantially as follows, should 
be adopted : 

“(a) The election of the Chief Justice of the Supreme Court by 
popular vote; 
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“(b) The appointment of Associate Judges of the Supreme Court 
by the Governor, with the approval of two-thirds of the members of the 
Senate, or the approval of a judicial council selected by the Senate: 

“(c) The appointment of Judges of the appellate Courts by the Chief 
Justice of the Supreme Court, with the approval of a majority of the 
Associate Judges of the Supreme Court. 

“(d) The appointment of Judges of all other Courts by the Chief 
Justice of the Supreme Court, with the approval of a majority of the 
Judges of the appellate Courts for the respective districts within which 
the appointees are to serve; 

“(e) Every judicial appointment to be for a term of six or eight 
years.” 


Rather a peculiar recommendation we should say. First, an election 
of the Chief Justice. Then an appointment of Associates by the Gov- 
ernor. Then an appointment of Courts of Appeal by certain Judges, etc. 
It would seem as if the committee planned to gratify all objectors to a 
change! Nevertheless, there is a suggestion in this plan which could be 
developed into a bettering of appointments below the grade of Justices of 
the Supreme Court in even New Jersey, where, as, a rule, most Judges 
have stood on a high average of ability and fitness for judicial office. We 
do not see that there can be a bettering in the case of the Justices, for a 
good Supreme Court Justice in this State is always retained and when it 
is necessary, by death or retirement, to appoint a new one, the Governor, 
with the approval of the Senate, so generally makes a good appointment 
that the members of that body are rarely criticized. No State in the Union 
has had a better Supreme Court than New Jersey, and that is the case 
from the beginning of American Independence. No one can say as much 
of some of the appointments of minor Judges, which have so often been 
founded upon political grounds rather than proved ability, and, as is well 
known, both laymen and lawyers have at times been placed in the Court 
of Errors and Appeals, when their knowledge of the law is not above but 
far below that of the Supreme Court Justices whose decisions they may 
overrule. As is suggested in the report referred to above: “The Courts 
have the best possible opportunities for observing and judging the work 
of the lawyers and for selecting from the ranks of the lawyers the best 
judicial timber.”’ This is certainly the case. Our Supreme Court knows 
the abilities and standing of every lawyer who goes before it with a con- 
tested case. If it could select the Judges of the inferior Courts there 
would be no politics in it, and, until we get a different system of appoint- 
ing Judges of our appellate Court, there could be no harm but, probably, 
much good in having the Chief Justice appoint the members of that Court. 
And we should also like to see longer terms in vogue. 

All of which may be by-the-way, but the whole subject is at least 
deserving of some thought and discussion. 
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Other States besides New Jersey have been debating about the direct 
primary laws and the convention system. In Idaho, where quite a con- 
troversy about it has been going on, that State has decided to hold to a 
practice that may be defined as a compromise between the direct primary 
and the convention system. Nominations of county and legislative candi- 
dates will continue to be made by primary elections; nominations of 
Congressional, judicial and State candidates will be made by party con- 
ventions. A change in the election law provides that Constitutional 
Amendments, or other questions submitted to popular vote, shall be 
printed on separate ballots. In the past such questions have been printed 
on the regular ballot, with the result, of course, that the vote on these 
special matters has been lighter than the vote for candidates. 





In Ohio the lower House recently passed a bill which went to the 
Senate for approval, creating machinery to permit a trial Judge in all 
civil actions to summon disinterested experts as witnesses where expert 
testimony is desired. In our view this should be the law in New Jersey, 
only we should extend it to criminal cases, where such a measure is of far 
greater importance than in civil actions. In the Gray-Snyder murder 
case in New York State it happened that experts on both sides agreed 
(rather on extraordinary agreement) that one of the defendants was 
sane when he took part in the murder. But the rule is so general that they 
disagree, and are called by the opposing attorneys for that very purpose, 
that the public generally places little confidence in expert evidence as 
offered by both sides to prove sanity or insanity, or other matters where 
there naturally should be expert medical evidence. Aside from this, what 
seems to us to be a weak point in the Ohio law is that, notwithstanding the 
appointment by the Court, either party may summon other expert wit- 
nesses, which, then, tends to make the appointment of little avail for the 
purpose intended. However, here are the main features of the statute: 


“Section 1. Whenever in any civil action in any Court of record 
expert opinion evidence becomes necessary or desirable, the Judge of the 
trial Court may appoint one or more disinterested qualified experts, not 
exceeding three, to investigate the subject matter involved in said litiga- 
tion, and testify on the trial. Before entering upon such investigation 
such experts shall take and sufscribe the following oath before the Judge 
making the appointment, or some officer designated by him: [form of oath 
follows]. 

The compensation of such expert witness shall be fixed by the Court 
and paid by the county upon the order of the Court as a part of the costs of 
the action. The receipt by any expert witness summoned under this sec- 
tion of any compensation, directly or indirectly, other than that fixed by the 
Court and paid by the county, or the offer or promise by any person to 
pay such other compensation by way of gift or anything of value, shall be 
unlawful and punishable as a contempt of Court. Such experts shall be 
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subject to cross-examination by both parties. The appointment of the 
expert witnesses as herein provided shall not impair the right of either 
party to summon other expert witnesses. 


“Section 2. Such expert witnesses appointed by the Court may be 
required by the Court to prepare a written report under oath of their find- 
ings on the subject matter involved in the litgation, and such report shall 
be filed with the clerk at such time as may be fixed by the Court. Such 
report may, with the permission of the Court, be read by the witness at the 
trial, but said expert witness so preparing and filing such report shall be 
subject to cross-examination upon the same as fully and to the same 
extent as though the facts presented were submitted in his oral testimony.” 





IS THE LAW A JEALOUS MISTRESS? 


[Note.—One of the most interesting speakers among the members of the Bar in 
the West is Mr. Eugene H. Angert, of St. Louis. At the 1926 meeting of the Illinois 
State Bar Association he gave an address which was also delivered elsewhere and has 
caused much comment, even in the direction of an attempt, not yet certainly success- 
ful, to discover what writer on the law first used the language, “The law is a jealous 
mistress ;” an apothegm which was the foundation for Mr. Angert’s address. Whether 
he proves his case or not, the following, which is the major portion of his remarks, 
should be read by every modern lawyer and with an open mind.—Ep1Tor]. 

I shudder as I think of the thousands of lawyers whose days are 
filled with vain regret and whose years are darkened by still-born hopes 
and suppressed desires, because they subscribe to the mistaken belief that 
the law is a jealous mistress. 

I am filled with sadness when I realize how the lives of our legal 
brethren of days gone by have been narrowed by an unquestioning adher- 
ence to that aphorism. They longed to mount some hobby and ride 
through green fields and woody lanes, made musical with the song of 
birds and sweet with the perfume of flowers. They were eager to enter 
into the House of Mirth and linger there with “sport that wrinkled care 
derides and laughter holding both his sides.” They would woo the fickle 
goddess of fame in the House of Literature or in the Temple of Art. They 
hungered after the fleshpots of politics and hoped “the ear of listening 
senates to command.” 

But they put behind them these temptations; they were faithful to 
the law because it had become a part of their faith that their mistress was 
a jealous mistress. For that aphorism, so pontifically pronounced, so per- 
sistently promulgated, is something more than a statement of fact. It 
carries with it a threat and a warning—a warning against any sly visitation 
outside of the house of the mistress, any entangling alliance in a different 
domicile, any platonic friendship, no matter how innocent. It conveys the 
threat of her displeasure if that jealousy is aroused, and the denial of 
her favors from the day of the transgression. If the law is a jealous mis- 
tress, then it must follow as the night the day that safety lies only in 
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unwavering devotion, for did not Solomon—the wisest of all men—tell us 
that “jealousy is cruel as the grave?” 

I propose this evening to subject this menace of the years to the 
acid test of the leading authorities in the hope that, like the ghost in Ham- 
let, it will vanish into thin air and never again stalk across the stage of our 
professional careers. I can not expect by mere argument to strip the 
mistress of the law of her ancient garment of jealousy. I must remove 
it by the force of authority. 

In these days, when every decision of any Court is canonized at 
birth, I hold no hope that reasoning the most cogent, or logic unassailable, 
could win a favorable judgment on any legal proposition against the rumor 
of a threatened decision by a Justice of the Peace in a township of Arkan- 
sas or the prospect of an unreported opinion by a Notary Public in the 
Hawaiian Islands. The heresy which I am here to combat has flourished 
since the days of Coke on Littleton—who am I that dare gainsay it unless 
I can pile up authorities until they reach to the heavens and form a Jacob’s 
ladder on which the angel of truth may climb down? And so with a full 
appreciation that the burden of proof rests upon me, I come laden with 
cases in point. 

My first authority is Chief Justice Marshall. In the history of 
American jurisprudence, he stands supreme. For thirty-four years he 
adorned the highest place in the Temple of Justice; he presided over the 
greatest Court that civilization has ever constituted. No lawyer can hope 
to equal the fame that has been his since he passed away, and that will 
endure so long as the nation survives under the Constitution that he made 
into a living thing. 

If the law is a jealous mistress, then Marshall strongly provoked that 
“green-eyed monster which doth mock the meat it feeds on.” During his 
first five years on the Supreme Court, he spent most of his days and his 
nights with a rival. He dwelt not in the Halls of Justice, but in the House 
of Literature. You will recall that Bushroyd Washington, the nephew 
and heir of the Father of his Country, was Marshall’s colleague on the 
Supreme Court. He had in his possession the great mass of letters and 
papers that Washington left. He tempted Marshall to write the life of 
Washington, and the Chief Justice yielded to the temptation. It was no 
labor of love; the hope of gain prompted the undertaking. Marshall was 
in pressing need of money to pay the balance of $31,500 on the Fairfax 
lands which he and his brother had purchased, and, after almost two 
years’ bargaining with the publisher, he counted on at least $50,000 from 
his adventure in the field of letters. It was a monumental labor and 
required exhaustive toil. There were, in Marshall’s words, “immense 
researches among volumes of manuscripts and chests of letters and 
gazcttes.” Three years after Marshall had undertaken his sojourn in the 
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House of Literature, he finally produced the first of the five ponderous 
volumes. For five years the great Chief Justice gave the greater part of 
his time, much of his thought, most of his worry and toil to biography, not 
to law. He must have realized that he was committing an indiscretion, 
because for a long time he tried to conceal the fact that he was to be the 
author; and when the first volume was about to be issued, he strenuously 
objected to his name appearing on the title page. Yet no man will main- 
tain that Marshall’s entangling alliance with literature cost him anything 
of the favor or the flattery of the mistress of the law. If the law were a 
jealous mistress, would she have placed the wreath of immortal fame upon 
the brow of the great Chief Justice, who for so long neglected her to labor 
and toil in the House of Literature? 

My next authority is Mr. Justice Story. Equalling Marshall in 
length of service upon the Supreme Court and shining by a light that even 
the great Chief Justice could not dim, the name of Story is written high 
on the scroll of fame of the American Bar. As a professor of law at 
Harvard, as an author of outstanding treatise on the common law, as one 
of the greatest Justices of the Supreme Court, the record of his varied 
accomplishments in the legal profession has never been equalled. . 

Did Story give the mistress of the law an unwavering devotion? He 
did not. He paid most ardent attention to the poetic muse. In his early 
days he wrote much poetry, and while at the Bar he published a volume of 
poetry entitled “The Power of Solitude.” When Story was on the 
Supreme Court this volurae was so much sought after as a literary rarity 
that a copy at the Harvard Library had to be chained to the shelf. I fear 
we have fallen into more prosaic days—or perhaps bibliomaniacs of our 
time are immune to kleptomania—for Story’s “Power of Solitude” now 
reposes in the Harvard Law Library unchained, unstolen and unread. 

Story’s pursuit of the muse met with no favorable response and he 
ceased his attentions. But later in life he regretted that he had deserted 
her. In his autobiography he refers to his early attachment: “I dropped 
poetry except as an occasional amusement of a leisure hour. I departed 
from its fairy realm with the humble belief that I was not destined to live 
even at the outskirts of its enchanted scenery. Yet I can not say that, 
even at this distance of time, 


“The dreams of Pindus and the Aeonian maid enchant no more.’” 


There is a note of wistful longing for the forbidden in those words 
—a longing that throughout his life was not wholly denied. For, all dur- 
ing his years on the Bench, Mr. Justice Story flirted with the muse. You 
will find in his biography many specimens of his poetry, and even when 
he was sitting on the Bench he wrote verses in comment and criticism on 
the arguments that were being made before him. If the law were a jealous 
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mistress, surely Mr. Justice Story would have aroused that selfish instinct 
and felt the visitation of her displeasure. 

I turn for further authorities from the Bench to the Bar. 

Let me remind you that while there were giants in the early days of 
American jurisprudence, yet by universal acknowledgment of his rivals 
at the Bar, and by the tribute of the great Judges before whom he shone, 
William Pinckney ranked first among the lawyers of his time. For twenty 
years he reigned as the undisputed leader of the Bar. “Mr. Pinckney,” 
Chief Justice Marshall said, “was the greatest man I have ever seen in 
a Court of justice.” And thirty years after his death Chief Justice Taney 
said of him: “I have heard almost all the great advocates of the United 
States, both of the past and the present generation, but I have not seen 
an equal to him.” 

In almost every case of importance that came before the Supreme 
Court in his time, Pinckney was engaged—Gibbons v. Ogden, McCul- 
lough v. Maryland, Cohen v. Virginia—and although there were asso- 
ciated with or opposed to him in those memorable contests the greatest 
lawyers of the day, he surpassed them all in splendor or eloquence and 
strength of argument. Of the forty-six cases reported in the eighth 
volume of Cranch, Pinckney was counsel in twenty-three—a distinction 
no other lawyer has ever attained. Justice Story, in illustrating his pre- 
eminence at the Bar, wrote that Pinckney earned $21,000 in one year (a 
tremendous legal income for those days), four times what Marshall earned 
as leader of the Richmond Bar, although I sadly note that it is about one- 
tenth of the yearly income of a leading damage suit lawyer in my city. 

I fancy that Pinckney’s affectations and mannerisms would have been 
fatal to his success in our day, but they were overlooked because of his 
tremendous abilities. He was an exquisite dandy, foppish in dress and in 
manner, and I can best describe him by saying that he must have been the 
lineal legal ancestor of our friend, J. Ham Lewis. George Ticknor is 
authority for the statement that he “wore corsets to diminish his bulk” 
and “used cosmetics to smooth and soften his skin.” 

His rhetoric was as affected as his dress, but Marshall paid it a 
remarkable tribute when, for the only time that he departed from his cold, 
concise, logical style, he cast his opinion in the case of The Nereide in the 
florid rhetoric which he absorbed from Pinckney’s argument. How unlike 
Marshall’s style the language of the opinion is, you will readily appreciate 
from this extract: 


“With a pencil dipped in the most vivid colors, and guided by the 
hand of a master, a splendid portrait was drawn, exhibiting this vessel 
and her freighter as forming a single figure, composed of the most dis- 
cordant materials, of peace and war. So exquisite was the skill of the 
artist, so dazzling the garb in which the figure was presented, that it 
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required the exercise of that cold investigating faculty which ought always 
to belong to those who sit on this Bench, to discover its only imperfec- 
tion; its want of resemblance. 

“The Nereide has not that centaur-like appearance which has been 
ascribed to her. She does not rove over the ocean, hurling the thunder of 
war while sheltered by the olive branch of peace. She is not composed 
in part of the neutral character of Mr. Pinto, and in part of the hostile 
character of her owner.” 


Pinckney particularly delighted in strewing flowers of rhetoric about 
him when ladies attended the arguments in the Supreme Court, as they 
often did, and on one occasion he had finished his argument and was 
taking his seat when he noticed Mrs. Madison and a bevy of ladies enter- 
ing, whereupon he began anew, using fewer arguments but scattering more 
flowers. 

Did William Pinckney, acclaimed the undisputed head of the Bar 
as no man has ever been acclaimed, acquire this supreme favor of his 
mistress by supreme faithfulness? No; he deserted her on many occa- 
sions and for long periods at a time, when she was most lavish in her 
proofs of affection. When I think of his long and frequent desertions, I 
can almost hear him cry out in the words of the poet Dowson: 

“But I was desolate and sick of an old passion 


Yea, I was desolate and bowed my head 
I have been faithful to thee, Cynara, in my fashion.” 


And what a fashion! At the end of his first ten years of practice, 
just when he had attained distinction at the Bar of his native State of 
Maryland, he goes off to London as Special Commissioner to settle claims 
under the Jay treaty, and there he remains for eight years. Upon his 
return he is made Attorney-General of Maryland, but two years’ devotion 
to the jealous mistress of the law brings his fidelity to the breaking point. 
Again he abandons her for foreign climes, and, as a Special Commissioner 
appointed by Jefferson, he spends five years in London. 

His second reconciliation with the mistress of the law lasted for five 
years—half of it as Attorney-General of the United States. Once more 
he yielded to temptation and for the next two years we find him again in 
Europe as Minister to Russia and special envoy to Naples. Like many 
men, when his “way of life had fallen into the sere and yellow leaf,” he 
came back with an air of repentance, swearing eternal fidelity, and the 
law took him to her bosom for the last five years of his life. But even part 
of these she has to be content to share with a rival, for during three of 
these years he was Senator of the United States. 

Protracted absence, habitual desertion, open and notorious abandon- 
ment—to all these indictments William Pinckney must plead guilty, and 
yet his mistress lavished upon him her choicest gifts in his lifetime, and 
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upon his death held up the imperishable glory of his name and made him 
immortal. 

My next authority is Luther Martin. When his mistress would find 
him she sought him in a tavern. He revelled in the companionship of 
Bacchus and she had to content herself with such brief and fleeting 
moments as he gave to her, “drowsy with the mingled wine of laughter 
and learning, passion and regret.” He was a mighty drinker—all his life 
the heaviest drinker in that age of heavy drinking men. But Luther 
Martin drunk was a match for the best lawyers sober. His knowledge of 
the law was profound, and a wonderful memory enabled him to have at 
an instant’s command all of his great and varied learning. For thirty years 
Attorney-General of Maryland, he crowned his triumphs at the Bar by 
representing his State, at the age of seventy-five, in the historic case of 
McCullough v. Maryland, and despite his age and a half-century of exces- 
sive drinking, his argument was not inferior to that of Webster or Pinck- 
ney on the other side. 

As counsel for Justice Chase he was the dominating figure in that his- 
toric impeachment trial, and the country owes to the successful exercise 
of his great ability on that occasion a debt far beyond the immediate result, 
for the impeachment of Chase was to have been but the prelude to the 
impeachment of Marshall. 

His greatest triumph was the successful defense of Aaron Burr. Into 
that cause of friendship he threw all the passion of his tempestuous nature, 
and all the power and learning of his phenomenal intellect. Throughout 
that long trial, a contest of the giants of the Bar, Martin drank even more 
than usual, but never was he in more perfect command of his wonderful 
powers. During the trial he struck up a friendship with Blennerhassett, 
who had been indicted with Burr, and who, as you know, gave William 
Wirt the opportunity for that burst of rhetorical description that has 
found its way into school books for a hundred years and is declaimed by 
school boys to the present day. In his diary Blennerhassett frequently 
mentions Martin’s heavy drinking during the trial. “Martin was both 
yesterday and today more in his cups than usual. I recommended our 
brandy placing a pint tumbler before him. No ceremonies attended the 
libation.” « 

The ingratitude of a child may be sharper than a serpent’s tooth, but 
equally sharp to the lawyer is the ingratitude of a client. To two of 
Luther Martin’s clients it was singularly given to display their gratitude 
and right nobly did they embrace the opportunity. On one occasion Mar- 
tin was over-bearing and insolent while drunk in the Federal Court at 
Baltimore. The District Judge drew up a citation for contempt and 
handed it to Justice Chase, who was sitting with him, to sign. But Chase 
threw down his pen with the remark that no matter what his obligation to 
the law or to the Court, he would never sign a commitment for Luther 
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n Martin. And when Martin was broken in health and unable to practice, 
another grateful client, Aaron Burr, took him into his home and kept him 








d there until his death. ; 
f If his dissipated habits of life did not lessen the splendor of his ; 
g | legal success, neither did they diminish the affection in which he was held | 
T by the people of his State. That affection was shown in a way unique and 
e unparalleled in the history of the Bar. Late in his life he became incapaci- 
r . tated and the Legislature of Maryland enacted a law which required 
yf every lawyer in the State to pay a yearly tax or license fee of five dollars 
at : towards a fund to be given to Luther Martin. 
, : When, on March 17, 1822, Pinckney fell in his might almost before 
yy . the great Court where he loved to display his powers, Daniel Webster 
yf became the leader of the Bar. On that proud eminence he maintained 
5- his place for the whole remaining thirty years of his life. Vain, indeed, 
c- would it be for me, before this audience, to enlarge upon his triumphs in 
the great jury trials of his day, or in most important cases in the Supreme 
S- Court of the United States. His entire professional career is convincing 
se ‘ proof that the law is not a jealous mistress. His whole life he gave to law 
t, ' and to politics a divided allegiance. Constant in his inconstancy, he loved 


1e them both with the full strength and ardor of his great soul. He could 
t “be happy with neither, were t’ other fair charmer away.” Out of forty 
to years he gave to the law alone but seven; during thirty-three of those 
e, i years she had to be satisfied with such attention as he paid her, when he 
ut { was not engaged with her rival, as Congressman, Senator or Secretary of 
re State. I was about to say that he maintained two establishments, but 
ul ; that statement would skirt the edge of truth. I should rather say that law 
tt, ' and politics dwelt together in unbroken harmony in his house—dwelt there 
m : like the wives of a Morman Elder, free from jealousy and without 
as : reproach. 
by If I assembled all of the lawyers since the beginning of American 
ly : jurisprudence up to this hour, lawyers great, small and medium, from 
th every State in the Union, who, like Webster, mixed the salad of their lives 
ur with the oil of law and the vinegar of politics, I would conjure up before 
he your weary eyes a procession so interminable that it would take longer 
to pass a given point than the Chicago Gold Parade of 1896. For no 
ut matter how firmly grounded in fidelity, or how impervious to other tempta- 
of tions, the siren of politics possesses such an impelling fascination for the 
de members of that Bar that many are unable to resist her. 
ir- Some listen to the siren song and are lured on to their destruction. 
at Some, like the men of Ulysses, close their ears for fear that they may not 
nd be able to resist and are saved. But many listen and stop, and, having 
ise heard the sweet strains of the siren’s song, they must gaze upon her fatal 


beauty. To a few it is given to abide with her for long, long years, but 
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the greater number of those who worship at her feet she casts out after a 
brief sojourn. How many of these have we not seen, full of vain regret, 
wending their weary way back to their first love! And all the while the 
mistress of the law sits at home waiting patiently, as Penelope waited for 
Ulysses, through the long and silent years. The wayward wanderer 
returns, and she welcomes him, perhaps not as rapturously as he would 
wish, but certainly with more ardor than his long absence gave him the 
right to expect. She may not kill the fatted calf, but she at least provides 
him with near beer and skittles. While he satisfies his hunger once more 
at his own table, she smiles upon him as if he had never left. She shows 
no symptoms of jealousy; she lets the dead past bury its dead, and turns 
at the future her eager, expectant eyes. 

From the many that crowd upon the memory, let me cite you without 
elaboration three .ecent outstanding authorities. There is Charles Evans 
Hughes, whom I characterized on another occasion as, in diplomacy, like 
a planked shad, open and above aboard; in politics, like Caesar’s wife, all 
things to all men; in international affairs, like the Venus de Milo, the 
leading figure in disarmament. He listened to the siren’s song and lin- 
gered long and lovingly in her domain as Governor of New York and 
Secretary of State. A third time, with but brief period of repentance, he 
was again lured by the sound of her voice until his bark was shattered upon 
the California rocks. 

The second is Elihu Root, who reached the age of indiscretion and 
had attained that fullness of years at the law when fidelity becomes sec- 
ond nature. Then for three distinct periods of his life as Secretary of 
State, as Secretary of War, as United States Senator, he yielded to the call 
of the siren and banished from his affections the mistress of the law. 

The third is John W. Davis, who wooed the siren of politics at the 
Court of St. James. When his purse was empty he was forced to come 
back to his first love, and, with the warmth of her generous soul, she 
filled it to overflowing. He lived with her but a short time, and then per- 
mitted an unfortunate episode in Madison Square Garden to dim the 
brief memory of his repentance, and he listened to the siren’s song as he 
drifted by on a plank that denounced in clear, emphatic and unequivocal 
terms—nobody knows what. 

And may I say, with all deference, that if the time ever comes when 
the leaders of the Bar regard the law as a jealous mistress, we may well 
wonder where the two great political parties will turn to find runners up 
for the Presidential race. 

No, my friends, the lives of great lawyers all remind us that the 
law is not a jealous mistress. As we trace their footsteps in the shifting 
sands of our country’s political life, we realize that no fear of her jealousy 
need force from us a reluctant constancy. 
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I am fearful of wearying you with more authorities, but I cannot 
resist calling your attention to two companion cases. They are William M. 
Evarts and Joseph H. Choate. There may be other instances where two 
partners each attained the leadership of the Bar, but I have never heard 
of them. Here are two great lawyers, the recollection of whose outstand- 
ing distinction rests upon no hazy tradition but is within the memory of 
many of us. Both found the law no jealous mistress. During the thirty 
years after the Civil War the name of William M. Evarts, like Abou Ben 
Adhem’s, led all the rest. He kept one President in that high office and 
another one out; for he successfully defended Andrew Johnson from 
impeachment and he obtained that partisan vote in the electoral commis- 
sion that put Hayes into the White House over Tilden. Before the 
Geneva Commission it was largely his commanding abilities that gave to 
the United States the award in the Alabama claims; and in the most sen- 
sational trial in this country during the last half century he successfully 
defended Henry Ward Beecher against Tilton and established his inno- 
cence of the charge of immorality. 

No man, within the memory of the living, attained greater preémi- 
nence in the law than William M. Evarts; and yet twice he deserted the 
law for political life. Four years as Secretary of State in the Cabinet of 
President Hayes, and, at a later period, six years in the Senate, is the record 
of his infidelity. 

Choate’s derelictions took an entirely different form, for if we pass 
over his indiscretion as Ambassador to England, which came so late in his 
professional life that we might well overlook it, we find that during his 
entire career he turned to the Goddess of Politics a deaf ear, or perhaps it 
was better said that she turned a deaf ear to him. But his whole life was 
filled with little lapses, and, lest you charge me with emphasizing trifles, 
let me remind you that “trifles light as air are, to the jealous, confirmations 
strong as proofs of Holy Writ.” He provoked the mistress of the law 
with the most persistent flirtation—a constant indulgence in after-dinner 
speaking. I think you will agree that when the mistress of the law con- 
dones the flouting of her affections for that frivolous minx she is forever 
estopped from complaining of any infidelity. For a quarter of a century, 
in those dear, dead days beyond recall, when dinners were dinners and 
not merely occasions for the advertisements of various brands of mineral 
waters, Choate illumined almost every dinner in New York with the 
flashes of his wit and the play of his fancy. 

Evarts and Choate, great lawyers both of them, but, more remark- 
able still, both the wittiest of men! 

The pure gold minted in the imagination of Evarts is still current 
coin in the realm of humor. President Hayes, in what might be termed 
an anticipatory breach, refused to serve wine at White House functions. 
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This moved Evarts, his Secretary of State, to remark that the President 
gave very successful dinners for “the water flowed like champagne.” When 
visiting Mount Vernon someone remarked to him that Washington was a 
man of such prodigious strength that he threw a dollar across the Poto- 
mac. “Well, you know,” said Mr. Evarts, “the dollar went much farther 
in those days.” 

To a friend he sent a copy of his eulogy on Justice Chase, together 
with a box of hams from his farm, with the note that “they are both 
products of my pen.” And when Henry Ward Beecher objected to a con- 
ference with him on Sunday during the progress of the Tilton-Beecher 
case, he silenced his objections by reminding him that our Lord had given 
his approval to lifting an ass out of a pit on Sunday—which was exactly 
what he was trying to do. 

The well-known reply of Choate to a friend who asked who he would 
prefer to be if he could live a second time—‘Mrs. Choate’s second hus- 
band’’—will probably survive long after his great legal arguments are for- 
gotten. The marked feature of Choate’s post-prandial oratory was audac- 
ity—he took liberties, but his light and airy bandinage was so good 
humored that it evoked nothing but hilarity, even from the victim. For 
instance, at a dinner to the Earl of Aberdeen, Governor of Canada, the 
guest of honor appeared in kilts, the full dress of his native Scotland, and 
Choate opened his speech with the remark: “Sitting for the last four 
hours with the Governor-General of Canada—the Gordon of the Gor- 
dons—I take great shame to myself that I did not leave my trousers off 
before I came here.” 

I think most of us have a sufficient understanding of New Eng- 
landers’ veneration for the Pilgrims to appreciate the wit of Choate when 
he pictured the Pilgrim Mothers as more devoted martyrs than the Pil- 
grim Fathers, because they had not only to bear the same hardships but 
they had to bear with the Pilgrim Fathers as well. 

American after-dinner speakers depend largely upon humorous stories, 
more or less aptly applied, for their humor but Choate’s witticisms were 
always his own. It has been well said that he was a fountain of wit, not a 
conduit. But there was ongwitticism, borrowed from Evarts, that Choate 
delighted to pass on to his English audiences—he could well understand 
how Washington threw a dollar across the Potomac when he recalled that 
he had thrown an English sovereign across the Atlantic. He might have 
borrowed from his relative, Rufus Choate, a great lawyer with infinite 
humor, another witty reply. When a friend asked him if he was not 
afraid that his constant labors would undermine his constitution, Choate 
answered: “My constitution was destroyed long ago; I am now living 
under my by-laws.” 





IS THE LAW A JEALOUS MISTRESS ? 


Evarts and Choate had a partner, for during a great portion of their 
professional career the firm was Evarts, Southmayd & Choate. Charles 
F’, Southmayd not only believed that the law was a jealous mistress, but he 
pursued that conviction with the fiery zeal of a Crusader. More learned in 
the law than his partners, Choate credited to his great legal knowledge 
much of their professional success. Choate’s outstanding victory was in 
inducing one of the Judges of the United States Supreme Court to change 
his opinion and declare the first income tax law unconstitutional. South- 
mayd had retired from practice ten years before, but he volunteered to 
prepare a brief against the constitutionality of the law, which proved to be 
the argument on which the decision was rested. “I might almost say with 
entire truth,’ Choate has written, “that it was Southmayd, who never 
went near the Court, who won the case.” 

I find nothing in Southmayd’s life to show that the law is not a jealous 
mistress, but I do find much that should convince anyone how dreary is 
the lot of a lawyer who so regards her. Shut in the narrow chamber of 
the law, he hardly knew, according to Choate, whose memorial address I 
am paraphasing, what was going on outside of it. He led a solitary life, 
without friends or enjoyment of any kind. He never married. All his 
life he had no thought, no interest, but the law; and when his professional 
life was ended he presented a pathetic figure. At 60 he retired from prac- 
tice, because he was afraid that if he continued he might make some mis- 
take—a fear which, if as frankly admitted and acted upon, would prob- 
ably result in the retirement en masse of the entire American bar. I fancy 
his whole-hearted devotion to the mistress of the law was due as much to 
fear of her as to real devotion. In his later years he remained in constant 
terror of the law. The ever increasing list of misdemeanors disturbed 
him, and he employed counsel to watch for such statutes introduced before 
the Legislature—‘“man-traps,” as he called them—lest he might commit 
some offense in his ignorance of the law. 

He refused to ride on an elevated train until the Court of Appeals 
should decide that the owners were obliged to pay damages to abutting 
property owners. While he owned a carriage and team he would never 
use it but took refuge in cabs, because under the common law rule of 
respondeat superior, the liability, if he had an accident, would fall not on 
him but on the cab owner. 

If the joy of living was denied him and fame passed him by, it was 
because he was convinced that the law was a jealous mistress, and I rescue 
his name from oblivion for this brief moment to serve as an argument 
against the very conviction that dominated his life. 

With that forbidding picture of one whose life was a long denial of 
the proposition from which I contend, I rest my case. Upon the authority 
of the lives of Marshall and Story and the lives of many of our greatest 
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lawyers, I have established that the law is not a jealous mistress. In the 
mistress of the law we do not embrace a tenancy at will, with a covenant 
for quiet enjoyment, conditioned upon uninterrupted use and occupancy. 
Rather are we seized with an estate for life, with a vested remainder in 
every form of enjoyment that life can provide. 





DEDO v. KUSER 


(N. J. Supreme Court, March to, 1927) 
Landlord and Tenant—Dispossession for Disorderly Conduct 
On certiorari to the District Court of Trenton to review a judgment 


of dispossession in an action by Rudolph V. Kuser against his tenant, 
Victoria Dedo. 

Mr. Ellery Robbins for Prosecutrix. 

Messrs. Oliphant & Mitchell for Defendant, Kuser. 


PARKER, J.: The challenge is, as under our statute it necessarily 
must be, to the jurisdiction of the Court in the premises. There was a 
judgment of dispossession, based on legislation in line with a statute first 
enacted in 1884 (P. L., p. 178), amended by P. L. 1888, p. 426, and to be 
found at page 3079 of the Compiled Statutes of 1910. That Act is 
entitled, “An Act regulating lettings in cases where no definite term is 


fixed,”’ and by a proviso prescribes, as to cases of “letting where no term is 


9 


agreed upon and the rent is payable monthly,” “that in case any such ten- 
ant shall be so disorderly as to destroy the peace and quiet of the other 
tenants living in said house or the neighborhood, or shall wilfully destroy, 
damage or injure the premises, or shall constantly violate the said land- 
lord’s rules and regulations governing said premises, and a copy of which 
regulations said landlord has caused to be conspicuously posted on said 
premises,” the landlord may give written notice of termination of the 
tenancy and directing the tenant to remove, and enforce it by summary 
proceedings akin to those taken in case of non-payment of rent or expira- 
tion of the term. 

Until the establishment of Districts Courts, actions for the summary 
dispossession of tenants were uniformly cognizable by Justices of the 
Peace, and the Act of 1884, as amended, ubi supra, so provides. In view 
of the desirability of conferrin® similar jurisdiction on District Courts, the 
District Court Act of 1898 contained provisions purporting to confer such 
jurisdiction (2 C. S. 1910, p. 1962, § 30, page 1988, § 107 et seq.), in the 
ordinary cases of non-payment of rent and holding over after expiration 
of term, but where the Act undertook to alter the relative status of the 
parties, as by creating a right of reéntry without service of a three days’ 
notice, it was held that its title would not constitutionally support such a 
change (George Jonas Glass Co. v. Ross, 69 N. J. Law, 157, 53 A. 675); 
and this led to the legislation of 1903, amended in 1910. (P. L. 1903, p. 
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26; 3 C.S. 1910, p. 3070, pl. 18a to page 3074, pl. 18g). But apart from 
a change in the substantive rights of the parties, a mere transfer of the 
forum was held constitutionally within the title of “An Act concerning 
District Courts.” Strait v. Wood, 87 N. J. Law, 677, 94 A. 785. 

The Act of 1884-1888, supra (colloquially known as the “Fish Act” 
and characterized as “curious” in Shaw v. Schietinger (51 N. J. Law, 152, 
154, 16 A. 186), was incorporated into the District Court Act of 1898 
without any substantial change in language so far as appears by a cursory 
examination. 2 C. S. 1910, p. 1990, § 117. It was restricted to cases in 
which “no term is agreed upon and the rent is payable monthly.” But in 
1920 the Legislature twice undertook to extend its scope, by Chapter 260, 
P. L., p. 479, covering “any tenant or lessee at will or sufferance, or for 
part of a year, or for one or more years ;” and by Chapter 340, page 605, 
a direct amendment of section 117, supra. It is this last legislation on 
which the judgment.under review depends; and it likewise undertakes to 
enlarge the powers of the landlord in cases of disorderly conduct and the 
like by changing the opening clause to read: “In any letting where no 
term is agreed upon or where the term of letting is from month to month 
and the rent is payable monthly.” The case is within the clause; for the 
affidavit for dispossession states the letting was for one month thereafter, 
at the rent of $65 per month payable monthly. The stipulation of facts is 
to the same effect. 

It is admitted that the tenant was disorderly in such wise as to bring 
the statute into play in that regard, and that there is no fault in the 
procedure. 

We find two fundamental infirmities in this judgment, one of con- 
struction of the statute, argued by counsel; the other, constitutional, not 
raised on the briefs, but which the Court can raise of its own motion, espe- 
cially when involving jurisdiction (McMichael v. Horay, 90 N. J. Law, 
142, 100 A. 205; Donohue v. Campbell, 98 N. J. Law, 755, 758, 121 A. 700, 
701; Penrose v. Land Co., 94 N. J. Eq. 436, 120 A. 207), and’ which we 
think should be raised at this time. 

1. It is conclusively established by the stipulation of facts in the 
Court below that prosecutrix is the tenant of the entire house and premises 
described in the landlord’s affidavit, and that the landlord has no other ten- 
ants of his own living in the neighborhood. It is argued for prosecutrix 
that the statute is not applicable, because there are no other tenants “living 
in the premises,” and no other tenants of this landlord living “in the neigh- 
borhood.” The answer made to this is that when the statute speaks of 
“any other tenants living in the neighborhood,” it means tenants of any 
one, of this or any other landlord, and even occupants of their own homes ; 
in fine, given a situation in which the tenant of A. disturbs the neighbor- 
hood by disorderly conduct in the demised premises, A. can take proceed- 
ings under this statute because of the disturbance to the peace and quiet 





178 THE NEW JERSEY LAW JOURNAL 


of the neighbors. We are unable to take this view, which, as will readily 
be perceived, would endow the landlord, in combination with the District 
Court, with power to abate a public nuisance. It is hardly conceivable 
that the Legislature meant to qualify landlords as peace officers for the 
public benefit; and the context of the clause, “or in the neighborhood,” 
negatives any such construction. 

The other alternatives are: Willfully destroying, damaging, or injur- 
ing the premises; constantly violating the landlord’s posted rules and 
regulations governing said premises. It was the landlord’s reversion and 
rents from other tenants that the Act was framed to protect, and not the 
general peace of the neighborhood, or the interests of any other landlord. 
So we conclude that as a matter of construction of this Act, the Court 
below had no jurisdiction of the case on the facts. 

2. On the constitutional phase, a few words in addition to the intro- 
ductory matter above set out will suffice. Chapter 340 of 1920, and for 
that matter Chapter 260 also, undertake to extend the District Court juris- 
diction under the Fish Act, by legislation entitled as amendatory of the 
District Court Act to other cases, particularly to cases of letting expressly 
from month to month, which the Fish Act did not cover. This is within 
the ruling in George Jonas Glass Co. v. Ross and Strait v. Wood, ubi 
supra, and precisely within Zweig v. Tiffany, 95 N. J. Law, 45, 111 A. 263, 
a decision on this very Chapter 340. See, also, Hadelman v. Harris, 93 
N. J. Law, 66, 107 A. 34, dealing with waiver of lack of jurisdiction over 
the subject-matter. 

The judgment and proceedings will be set aside, with costs. 





PAINTER FERTILIZER CO. v. KIL-TONE CO. 


(N. J. Supreme Court, March 23, 1927) 
Pleadings in Supreme Court Cases to be Heard by Circuit Judges 
Case of The E. O. Painter Fertilizer Company, a corporation, against 
The Kil-tone Company. 
On motion to strike out defendant’s pleas. 
Messrs. Wall, Haight, Carey & Hartpence for the motion. 
Mr. Walter H. Bacon conttfa. 


LLOYD, J.: In the record of this case we find a notice from the 
attorney of the plaintiff to the attorney of the defendant that he “would 
bring on for hearing before the Supreme Court plaintiff’s objections in 
point of law set forth in its amended reply in the above-stated cause.” 

The purpose is to determine the legal sufficiency of a plea of the 
statute of limitations and also of a plea of res adjudicata set up by the 
defendant. 

Rules 93, 94 and 95 of the Supreme Court were amended in June of 
last year in conformity with the amendment of the Procedure act (Pamph. 
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L. 1926, p. 102) to meet just such a situation as is here presented by per- 
mitting Judges of the Circuit Court (before one of whom the case in its 
entirety must ultimately be heard) to hear and determine the propriety 
and validity of pleadings. Such amendment of the rules was made neces- 
sary by the enormous burden of work (ever increasing) upon the Justices 
of the Supreme Court due to the growth of population, industry and 
wealth in the State and the consequent litigation. It is, we think, only 
less important also that the trial Judge should be the one who shall pass 
upon pleadings in the cases to come before him for trial. He can thus 
mould the issues in conformity with his own views and not be obliged to 
follow the views of those with whom he may not be in accord. He is then 
enabled also to familiarize himself with the questions to be presented in 
time for reflection outside the hurry of trial work. To meet the added 
labor the number of Circuit Judges can be increased from time to time, 
while the number of Justices in this Court cannot be thus increased to 
practical advantage. 

The questions sought to be raised in the present record are therefore 
referred for their disposition to the Judge of the Circuit Court sitting in 
the Cumberland County Circuit. 





IN RE PUBLIC SERVICE RAILWAY CO. 


(State Board of Taxes and Assessment, April 19, 1927) 
Taxation—Shelter for Passengers of Railway Company—Exemption 

In the matter of the application of Public Service Railway Company 
for the cancellation of the tax assessment for the year 1926 on property 
situate in the Township of Weehawken, County of Hudson and State 
of New Jersey. 

Mr. E. A. Armstrong for Petitioner. 

Mr. William C. Asper for Respondent. 


THE BOARD: The dispute in this case relates to an assessment 
upon a shelter, owned by the appellant and erected on land of the West 
Shore Railroad Company at Weehawken. It is intended as a protection 
for passengers boarding and alighting from the cars of Railway Company, 
and also serves as a covering for the fare boxes, turnstiles and change 
booth installed at this point. It is a pay-as-you-enter and pay-as-you-leave 
terminal. 

The shelter or shed is claimed to be “apparatus and equipment” within 
the meaning of Chapter 25 of the Laws of 1919 and is, therefore, exempt 
from taxes as levied by the taxing district. We think the property classi- 
fied in the above Act may be fairly said to include such property as is 
here involved. Harrison v. Gas. Co., 5 St. Bd. (1920), page 29; Newark 
v. Railway Co., 8 St. Bd. (1923), page 27: Power Co. v. State Board, 
126 Atl. 216. 
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The property is taxable at the average State rate and should be 
assessed upon the gross receipts of the corporation. 

The assessment in question came before the Hudson County Board of 
Taxation on an appeal by the Railway Company, wherein a reduction was 
asked, but no claim was made for an exemption. The appeal was dis- 
missed by the County Board. The present appeal to this Board claims 
exemption from local taxation pursuant to the above-mentioned Act of the 
Legislature. Because of this fact the respondent urges that we are with- 
out jurisdiction to pass upon the petition and moves for its dismissal. We, 
however, are dealing with the same assessment which was before the 
County Board and, notwithstanding no claim for exemption was pressed 
before that Board, we are inclined to the opinion that we have power to 
review any proceedings of the County Board and hear the case anew. 
While the issue before the County Board was not the same, yet we are 
dealing with the same subject matter, namely, the questions of an assess- 
ment on this property. 

It seems clear that the “action or determination” of the County Board 
is one in which the State Board has appellate jurisdiction. “Any action 
or determination of any County Board of Taxation may be appealed for 
review to the Board of Equalization of Taxes . . . and said Board 
of Equalization shall be authorized and empowered to review such action 
and proceedings and give such judgment therein as it may think proper.” 
(Chapter 120, Laws of 1906, Sec. 10; Chap. 244, Laws of 1915, Sec. 3; 
Chap. 236, Laws of 1918, Sec. 704). 

It follows that the shelter is not subject to local taxation; hence the 
action of the Hudson County Board of Taxation is reversed. 





IN RE LEHIGH VALLEY RAILROAD CO.’ 


(Board of Public Utility Commissioners, April 26, 1927) 
Railroad Crossing—State Highway—Public Safety 

In the matter of the proceeding under Chapter 67, P. L. 1913, relating 
to the crossings of the highway known as South Bridge street, or State 
Highway Route No. 16, and the tracks of the Lehigh Valley Railroad Com- 
pany, in Hillsborough township, Somerset county. 

Mr. E. H. Burgess for tke Lehigh Valley Railroad Company. 

Mr. John F. Reger for Township of Montgomery. 

Mr. C. A. Cranmer and Mr. F. C. Young for Township of Hills- 
borough. 


*This long opinion is published not only because of the great local interest in the 
case, as may be seen by the lengthy list of appearances besides those of lawyers, but 
because the Railroad Company has long fought for a decision which it has at present 
lost, the Utility Board practically taking the ground that grade crossings and sharp 
curvatures on such much used highways must be eliminated when practicable, and that 
public safety comes first and not expense.—EpiTor. 
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. F. W. Remsen for Board of Freeholders of Somerset County. 
. H. F. Woolston for Citizens on the Highway. 
. Louis H. Schenck for Borough of Somerville. 
. Daniel H. Beekman for Board of Education of Hillsborough. 
. W. R. Epps, Jr., for Himself. 
. M. Goodkind for New Jersey State Highway Commission. 
. W. J. Higgins for Western Union Telegraph Company. 
. P. A. Garretson for Hillsborough and Montgomery Telephone 
Company. 
Mr. George H. Blake for the Public Service Electric & Gas Company. 
Mr. H. M. Wright for Himself. 
Mr. W. Eugene Turton for New Jersey Motoring Federation. 
Mr. George H. Layton for Somerset County. 
Mr. L. M. Hartshorne for Millstone Valley Grange. 
Mr. W. W. French for Hiawatha Council 110, Jr. O. U. A. M. 


THE BOARD: On November 24, 1926, the Board entered an order 
initiating a proceeding and calling a hearing on the question whether the 
crossing at grade of South Bridge street, or State Highway Route No. 
16, and the tracks of the Lehigh Valley Railroad in the Township of Hills- 
borough, County of Somerset, should be altered by the substitution of a 


crossing not at the grade of the highway. Notice was given, as required 
by law, of the hearing. 

From the evidence it appears that four tracks of the railroad now 
cross the highway at grade on an embankment about 8 feet higher than 
the general level of the highway on each side of the railroad. The tracks 
are in frequent use by all classes of trains. Both highway and railroad are 
on a tangent for a considerable distance each side of the crossing. The 
crossing is on a skew, the angle of which is 29° 30’. 

The highway is one of a system of State-owned roads, admitted to 
be a public highway, and all parties consent to the necessity for the elim- 
ination of the grade crossing. Fourteen hundred feet east of the crossing 
in question is another public highway known at Camp Lane, or the Som- 
erville road, which crosses the railroad at grade and which leads into State 
Highway Route No. 16 north of the railroad at a point 1,220 feet from 
the first crossing. The order initiating the proceeding stated that any 
order issued by the Board may affect this road. The Board finds this to be 
a public highway. It is proposed to relocate and change Camp Lane so as 
to lead it into State Highway Route No. 16 south of the railroad. The 
Board finds that both these crossings are dangerous to public safety and 
that the public travel thereon is impeded by their existence as grade 
crossings. 

The State Highway in this vicinity is being improved by placing on it 
a concrete surface, much of which is completed and is in service. The 





182 THE NEW JERSEY LAW JOURNAL 


highway is in process of being widened to the uniform width of 66 feet, 
and straightened by reducing the number of curves and increasing the 
radii of sharp ones. Additional property for widening the highway over 
this crossing has not yet been acquired by the State Highway Department. 

Plans, profiles and estimates for the elimination of the crossings were 
prepared independently by Mr. Mead, Engineer of the Board, and by the 
Railroad Company, the Mead plan providing for elimination on the present 
line of the highway and the Railroad plan providing for elimination on a 
relocation of highway, at a point 400 feet east of its present location. 
Both plans provide for carrying the highway underneath the railroad with 
a minimum vertical underclearance of 14 feet. The Mead plan provides 
for a bridge structure covering the entire width of the proposed right-of- 
way line of the highway, viz., 66 feet between abutments measured at 
right angles to the highway; the crossing to be made in four spans—two 
of them over the sidewalks and two over the roadway. Three lines of 
supports are provided, two of which are on the sidewalks back of the curb 
lines and one of which is a narrow pier located on the center line of the 
highway, which pier may preferably be pierced with openings. Two road- 
ways each 20 feet wide between curb lines are provided, which wiil allow 
ample room for two lanes of highway traffic in each direction. The high- 
way is carried for this width through the entire length of the under- 
crossing and is then gradually narrowed down to the width of the paved 
highway on either side of the bridge. The profile conforming to this plan 
is the same as the one adopted by the State Highway Department in setting 
its profile for the reconstructed highway. 

The depression in the highway, for the purpose of elimination, is not 
excessive, the grades of 3% on the north side and 3.16% on the south side 
are easy and lower than often found on similar work. Drainage is pro- 
vided by depressing and rebuilding the culvert which crosses the railroad 
where the highway does, and conveying the water through a deepened 
ditch in the fields, along the line of the present drain to a proper level. 
Slight changes made necessary to the existing station and freight house 
are also provided for. 

This plan does not involve damages to property nor are the highway 
conditions, as they may concern property owners, materially changed. To 
carry out this plan it is proposed to use Camp Lane, from its point of 
intersection with State Highway No. 16, to and across the railroad and 
the reconstructed location of Camp Lane as a detour during the construc- 
tion of the work. The estimated cost of putting this plan into effect, 
including the reconstruction of Camp Lane and the preparation and main- 
tenance of the existing Camp Lane road as a detour, is $324,400. 

The plan submitted by the Railroad Company introduces a diversion 
of the highway from its tangent location for the purpose of increasing the 
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angle of skew at the bridge, thus shortening it and lessening its cost. The 
bridge itself is on a highway tangent of 275 feet, extending 250 feet north 
and 125 feet south of the center line of the railroad. One curve is intro- 
duced north of the railroad and two curves are introduced south of it in 
order to complete this diverted line. This new highway must be built 
through private property on one side and railroad property on the other 
side of the railroad. The diversion of Camp Lane is accomplished in a 
manner similar to that shown on the Mead plan. 

The revised estimate of the Railroad Company provides for two 
roadway openings having clear widths of 20 feet and two sidewalk open- 
ings having clear widths of 9 feet, but it is not stated where these dimen- 
sions occur. The cost of this project is estimated to be $205,184.70, includ- 
ing the Camp Lane diversion, which is exclusive of all property and col- 
lateral damages except for the property actually needed for the construc- 
tion of the new highway. The grade approaches to this crossing are 
3.29% on the north side of the railroad and 1.10% on the south side. 
Drainage is provided and reconstruction of the present drain, where it 
crosses the reconstructed highway is indicated. Under this plan no detour 
is necessary during the construction of the new work, but when the present 
grade crossings are vacated the owners of land adjacent to the present 
highway, between the ends of the proposed diversions, will be left in a 
cul-de-sac. Damages accruing to such owners must be added to the esti- 
mate of the Railroad Company, which must materially decrease the differ- 
ence in the cost of the two plans. 

Decided objection was made by the representatives of the municipali- 
ties and residents in the vicinity of the crossing to any plan which would 
divert the highway from its present tangent location. 

The State has defined its policy concerning the building of the high 
way in no uncertain terms. Chapter 107, P. L. 1918, among other things 
states: “All sharp turns and angles should be eliminated wherever prac- 
ticable,” and the Highway Department is working to this end. It appears 
to the Board that the introduction of curves, even though they be no 
sharper than six degrees, are unnecessary in this instance and are in direct 
opposition to the State’s policy of eliminating curvature on highways 
wherever practicable, even though maintenance of the highway on tangent 
would increase the cost of elimination. The Board finds, therefore, 
against the adoption of the Railroad plan. 

In both plans a pier about 5 feet wide at the street level, located in 
the center of the highway, is proposed. The elimination of this pier will 
very materially increase the cost of the bridge and railroad maintenance. 
At many places in the State such piers have been built as one of the neces- 
sities of railroad construction and they have not been proven dangerous 


nor an impediment to travel on the highway. 
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Another State Highway is proposed to cross State Highway Route 
No. 16 and the Lehigh Valley Railroad at this point. Because of its impor- 
tance, the construction is considered imminent. Its completion will increase 
the highway traffic passing beneath this bridge. The necessity for side- 
walks is now evident and will increase with the development of the 
community. 

The Board, therefore, is of the opinion that no bridge should be con- 
structed of less width than the 66-foot right-of-way being acquired by the 
State Highway Department; that the use of the center pier in this location 
is a necessity; that two highways not less than 20 feet wide measured 
between curb lines should be provided, and further provision should be 
made for the construction of sidewalks. 

Considerable objection developed concerning the point where the 
relocated Camp Lane road is proposed to join the existing Camp Lane 
road. A decided preference was shown for the location of the east end of 
the proposed diversion at the elbow of the present Camp Lane road located 
about 240 feet south of the center line of the railroad. A center line has 
been drawn in red on the Mead plan indicating this change of location and 
is marked “Proposed center line of relocated Camp Lane.” The plan 
which has been developed is shown on two sheets entitled “Scheme ‘H.P.,’ 
Board of Public Utility Commissioners, Division of Bridge & Grade 
Crossings, Survey in Vicinity of Royce Valley Station—L. V. R. R., Scale 
1” equals 50’, November 20, 1926,” and Profile accompanying it marked 
“Scheme ‘H.P.,’ Profile on Center Line of State Highway Route No. 16, 
Section 5A, traced from New Jersey State Highway Map, Sheet 11/31,” 
which plan, with the relocation of Camp Lane as shown by red center line, 
the Board finds is a proper plan for the elimination of the crossings and 
hereby approves it. 

The estimated time required for the consummation of this work is 
one year after starting and the time required for the relocation of Camp 
Lane is two months, which latter time is included in the former. The 
Board concludes, therefore, that this work should be started by the first of 
June, 1927, and be completed by the first of June, 1928. 

No Street Railway Company uses either of the crossings involved. 

An order will issue in accordance with the conclusions reached herein. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Atlantic City Rail Road Co.—Application to construct a branch 
track across the single main track of the West Jersey & Seashore Rail 
Road; also across Broadway and Bay Shore road, West Cape May. Peti- 
tion granted. Decision Feb. 18, 1927. Mr. W. L. Kinter and Mr. Lewis 
Rudner for the Atlantic City Rail Road Company. Mr. Joseph B. Rey- 
nolds for the West Jersey Seashore Rail Road Company. 


In re Borough of Ship Bottom Beach, Arlington.—Application of the 
borough to establish a public grade crossing at Seventeenth avenue, across 
the track of the Philadelphia & Beach Haven Railroad; alleging that the 
residents in the vicinity have no means of ingress or egress to the portion 
of the borough west of the railroad tracks; that there are fifty to seventy- 
five dwellings in the vicinity; that in the area extending from Twenty-first 
street on the south to Eighth street on the north there are no established 
crossings, and that the residents are thereby incommoded; also that the 
Borough Water Plant is located on Seventeenth street west of the railroad, 
and that a building to house the fire fighting apparatus is to be constructed 
near the plant. In the Company’s answer some facts were set forth as to 
the history of a temporary crossing there, etc., and then said: 


“Central avenue, in our opinion, should be developed between Twenty- 
sixth and Seventeenth street, and then on out as shown on our print, to 
meet the road at Eighth street (which is the main road to Manahawkin 
bridge), and, if this were done, there would be no necessity for many of 
the property owners, in reaching their property, to cross the railroad at all. 
If Central avenue were developed, it would increase the value of the lots 
abutting thereon and would immediately, in our opinion, cause a greater 
development for this borough on the Bay side and, with this thought in view, 
it is our opinion, that the borough should not make a request for a grade 
crossing without carrying in mind the future development of the town, 
especially Central avenue and, if necessary at this time to have a crossing 
at Seventeenth street, an understanding should be reached that, when 
necessary for a crossing at Thirteenth street, or in that vicinity, one of the 
present crossings would be moved to the proposed new location and no 
more crossings be allowed in this borough.” 


In the course of its opinion the Board said: 

“The portion of the borough between Thirteenth street and Twenty- 
first street on the Bay side has developed to an extent warranting an addi- 
tional crossing, and, as Central avenue is not improved to permit its use, 
under existing conditions it would appear that a temporary crossing at 
Seventeenth street should be established to meet present requirements, and 
that, subsequent to the improvement of Central avenue, it can then be deter- 
mined definitely at which point a permanent crossing would best suit the 
demands of the community. As the Railroad Company is willing to permit 
a temporary crossing over its tracks as Seventeenth street, the Board 
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hereby grants its consent to establish a temporary crossing at the intersec- 
tion of the right-of-way of the Railroad Company and Seventeenth street.” 
Decision dated March 11, 1927. Mr. David A. Veeder for the Borough. 
Mr. James M. Kinkead for the Railroad Company. 


In re Del., Lack. & Western R. R. Co.—Application for rehearing in 
the matter of discontinuing service of certain passenger trains between 
Dover and Chester on the Chester Branch. (See February Law JourNaAL, 
page 58). The Board said: “The Board has given due consideration to 
the additional testimony and the arguments submitted, but in its opinion 
these do not warrant changing the decision of January 18th, 1927.” Deci- 
sion April 18, 1927. Mr. William E. Collis for Petitioners. Mr. John L. 
Seager for Railroad Company. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


DRIVER OF CAR COLLIDING WITH Doc 

An automobile ran into a dog. The shock of the collision was so 
great that the driver lost control of the car, resulting in his injury. Suit 
was brought by the driver of the car against the owner of the dog. 

The evidence showed that the dog was well-mannered and not vicious 
or mischievous. The lower Court dismissed the complaint, and upon 
appeal Mr. Justice Crownhart of the Supreme Court of Wisconsin, in 
Schraeder v. Koopman, 209 North Western Reporter, 714, said: 


“The dog was not shown to be vicious or mischievous. He attempted 
to cross the highway in front of plaintiff’s automobile. He evidently mis- 
judged the speed of the car, and paid the penalty with his death. But this 
does not establish the negligence of the defendants. 

“We take common knowledge that it is the usual and common custom 
for farmers’ dogs to run at large. There is no law restraining them, 
applicable to the situation here. The defendants were not with their dog, 
had no reason to expect the collision between the dog and the plaintiff’s 
machine, and hence were not negligent.” 

NEWSPAPER CARRIER INJURED ON WaAy HOME 

A boy engaged at a salary to carry papers over a set route designated 
by his employer had finished distributing the papers and was proceeding 
homeward. His course of travel was toward the initial starting point of 
his route. He had gone but a few blocks when an automobile struck the 
bicycle upon which he was riding injuring him. 

The Industrial Accident Commission awarded him compensation; the 
District Court annulled the award, and the Commission petitioned the Cali- 
fornia Supreme Court for a hearing, which was granted. 

Mr. Justice Seawell, giving the Court’s opinion in Makins v. Indus- 
trial Accident Commission et al., 247 Pacific Reporter, 202, affirming the 
award of the Commission, said: 
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“This, it will be observed, is not a case where an outside worker, such 
as a solicitor or agent, selects his own territory or working district ad 
libitum, but it is a case where the employer has definitely fixed the boun- 
daries of a district within which the employé is required to labor without 
any right upon his part to change them in any respect whatsoever. Under 
the facts of this case, the district thus established and controlled by the 
employer will be held to be the employé’s place of employment. No unrea- 
sonable expansion of the Industrial Accident Act (St. 1913, p. 279, as 
amended) is required to bring the instant case within its compensatory 
provisions.” 


EMPLOYE SHOT BY SUPERIOR IN SELF-DEFENSE 


One Curran, who was employed as a cook by the Vang Construction 
Company, became angered at the Company’s rule requiring the approval of 
the timekeeper or superintendent of all orders for supplies, and, failing to 
secure a waiver thereof, decided to quit. 

He demanded of the timekeeper his pay, which was refused, the time- 
keeper telling him to finish out the day and he would get his pay in the 
morning. He then made a like demand to Smith, the superintendent, from 
whom he received the same answer. Upon being refused by the superin- 
tendent he kicked at him, threw an open pocket knife at him, and threat- 
ened his life. 

Later in the evening, while Smith and other employés were in the 
dining room, Curran appeared with a large butcher knife, and renewed his 
threats upon Smith’s life. Smith, who was very much smaller than Cur- 
ran, and deeming his life in danger, shot and killed Curran. Smith was 
tried and acquitted on the ground of self-defense. 

Compensation was awarded to Mrs. Alice Curran, who brought the 
action in behalf of two small children to whom deceased stood in loco 


parentis. 

Mr. Justice Walling, who delivered the opinion of the Pennsylvania 
Supreme Court in the case of Curran v. Vang Construction Co., 133 Atlan- 
tic Reporter, 261, said in part: 


“The award cannot stand. The shooting of Curran was not an acci- 
dent sustained by him while in the course of his employment as provided 
in section 301 of the Act of June 2, 1915 (P. L. 736, 738; Pa. St. 1920, 
§§ 21983, 21984). True, it was on the master’s premises and during work- 
ing hours; but when Curran armed himself with a deadly weapon, left the 
kitchen, and went in search of Smith, manifestly intending to take his life 
or do him great bodily harm, he voluntarily abandoned his status as an 
employe and became a criminal, obstructing and not furthering his mas- 
ter’s business, and bringing upon himself the injury for which compensa- 
tion is sought. 

“No case has been called to our attention, from this or any other jur- 
isdiction, and we have found none, where, under such facts, compensation 
was allowed. Claimant’s rights are no higher than those of the deceased.” 
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EmpLoye SHotr spy FELLOw-EMPLOYE 

Beam and Trott were employed as drivers in a coal mine. Beam was 
a regular driver and Trott an assistant driver, who aided the other drivers 
when they needed help. The two men apparently were friends. 

Trott was assigned to help Beam, and a dispute arose. Beam becom- 
ing angry, a few days later quit and drew his pay. After Trott had fin- 
ished work for the day on which Beam quit, and was washing up in the 
Company’s bathhouse, Beam appeared, and after exchanging a few words 
shot at Trott six times, striking him in the left side and leg. 

On the ground that the injury was sustained by reason of his employ- 
ment, Trott secured an award from the Illinois Industrial Commission. 
The employer procured a review of the finding of the Commission, and 
the Circuit Court sustained the award. Not being satisfied, the employer 
petitioned the Supreme Court for a writ of error to review the record. 

The petition was allowed, and Mr. Justice Duncan, of the Supreme 
Court of Illinois, in Franklin Coal & Coke Co. v. Industrial Commission 
et al., 152 North Eastern Reporter, 498, after citing several cases in which 
compensation was awarded for injuries resulting from quarrels arising in 
the course of and out of the employment, held that the case in hand came 
clearly within the rulings laid down, and that the Court did not err in con- 
firming the award. 


ORDINANCE PROHIBITING ADVERTISING SIGNS 

The Board of Trustees of the village of Kings Point passed an ordi- 
nance which prohibited the posting, erection, or maintenance of any adver- 
tisement in the form of a bill or sign or other device within the village of 
Kings Point, except that signs relating solely to advertising real estate 
for sale or rent were permitted if they were set back at least twenty-five 
feet from the street and were of no greater dimension than four feet by 
four feet. 

I. G. Wolf and “George” Jennings were convicted in the Police Court 
of the village of Kings Point of violating this ordinance and separately 
appealed to the Nassau County Court, which, in the case of People v. 
Wolf, 216 New York Supplement, 741, reversed the judgment of convic- 
tion and remitted the fines. Mr. Justice Smith, who delivered the opinion 
of the Court, said: ‘ 


“The learned trial Judge in the court below, in sustaining the validity 
of the ordinance, based his conclusions upon the assumption that ordi- 
nance can be sustained on esthetic grounds alone. 

“It is undoubtedly true that the modern trend of decisions in our 
higher Courts is to sustain the rule that private right must give way to 
public necessity and welfare; yet I think it is very doubtful if the enforce- 
ment of the ordinance in question would tend to accomplish that purpose. 
The ordinance is discriminary in that it permits erection of billboards and 
signs for one specific advertising purpose only, to wit, for sale or for rent 
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of real estate. . . . Furthermore, the ordinance does not prohibit the 
erection of billboards or signs except for advertising purposes. 

“T am of the opinion that the ordinance cannot be sustained upon the 
ground that it tends to promote the esthetic aspect and thus be in keeping 
with public welfare. ‘A¢sthetic’ relates to that which is beautiful or in 
good taste, and under the ordinance in question it is altogether possible 
for the property owner to erect a billboard or sign which would be offen- 
sive to the eye and to the sensibilities which did not contain any advertising 
matter whatsoever. It does not follow, because a sign or billboard is used 
for advertising purposes, that it is not beautiful. The commercial artist 
has made great advancement in artistic design of advertising matter. ‘ 

“There are many things upon the landscape more offensive to the 
artistic sense than advertising matter; a slovenly kept lawn or door-yard, 
dilapidated buildings, untidy and unclean premises, frequently present an 
appearance quite as shocking to the esthetic sense as any billboard or sign 
used for advertising purposes.” 


VARIOUS OTHER ABSTRACTS 


Restrictions on Land.—Restrictions imposed on lots forbidding apart- 
ment houses on “site” less than 52%4 feet in width held to permit building 
of apartment house by owner of two lots together totaling 5214 feet wide. 
Goldstick v. Thomas (Mich.), 211 N. W. 666. 

Restrictive covenant, requiring building to be not less than 25 feet 
back from street line, steps, windows, porches, or other usual projections 
excepted, held violated by dwelling having sun porch, 10 feet wide, extend- 
ing 7.3 feet beyond building line and supported by main foundation of 
house. McCain Realty Co., Inc., v. Aylesworth (N. Y.), 219 N. Y. 
Supp. 59. 

Private garage in residential neighborhood, consisting of two one- 
story buildings of 10 stalls each, facing each other, with 1414-foot drive- 
way between, held “nuisance,’ ’in view of noise, danger to pedestrians, con- 
gestion of traffic, repairing in street, fumes, and depreciated property 
values. George v. Goodovich (Pa.), 135 Atl. 719. 

Plaintiffs, owners of property which they acquired and improved in 
accordance with restrictions imposed by a common grantor, held entitled to 
an injunction restraining defendants from erecting a two-story public 
garage and store building on lots originally sold subject to the same restric- 
tions as other lots, but later reconveyed to grantor and resold free from 
such restriction. Sullivan v. Playfair Realty Co. (Mich.), 211 N. W. 654. 

Workmen’s Compensation—Freezing of Hands.—Freezing of hands 
from exposure to cold while shoveling coal, which was merely conse- 
quence, to which persons in locality, whether so employed or not, were 
equally exposed, held not to arise “out of employment,” so as to be com- 
pensable under Workmen’s Compensation Act. Consumers’ Co. v. Indus- 
trial Commission (Ill.), 154 N. E. 423. 
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Foreign Corporation—Service.—Though transactions of a foreign 
corporation may be such as to constitute interstate commerce, yet if any 
part of that interstate commerce amounts to the transaction of business in 
the jurisdiction questioned, valid service may be had within the jurisdic- 
tion. Rendleman v. Niagara Sprayer Co., 16 F. (2d) 122. 


Police Powers.—That police regulations in some instances operate 
with hardship and seem oppressive does not render regulation invalid or 
unconstitutional, since in contemplation of law benefits equal burdens. 
Hayes v. Hoffman (Wis.), 211 N. W. 271. 





MISCELLANY 





MR. JUSTICE MINTURN AT WORK 


The members of the Hudson 
County Bar Association greeted 
Mr. Justice Minturn when he ap- 
peared on the Bench, Apr. 30, 1927, 
for the first time since he met with 
an automobile accident on the 26th 
of February, 1927, while on his 
way to the Court House, Jersey 
City, to hear motions. 

Mr. Edward Hollander, President 
of the Bar Association, on behalf of 
the Association, presented Justice 
Minturn with a beautiful basket of 
flowers, and made a brief address, 
and then called upon Prosecutor 
John Milton, Vice Chancellor John 
J. Fallon, County Counsel Emil 
Walscheid, ex-Judge Mark Sulli- 
van and former Congressman 
James Hamill to make addresses. 
They all made addresses welcoming 
Justice Minturn back after his ab- 
sence. & 

Mr. Justice Minturn, responding, 
said: 

“The pleasure I receive from 
your generous greeting is empha- 
sized by realizing that behind it 
rests that kindly feeling of legal 
companionship so happily incident 
to the practice of the law. If, 
therefore, my absence from my ac- 
customed place has been made con- 


spicuous to you, it were well to 
realize that your absence from the 
atmosphere to which I was con- 
signed left its impress upon me; 
for, as if by an ordinance of na- 
ture, one cannot suddenly and 
without any provision lay aside the 
tools of occupation, forsake the ac- 
customed walks where a_ busy 
world called him, and nonchalantly 
close his eyes upon the attractive 
scenes that filled the vision of a 
lifetime, without, in dreams at 
least, hearing the accustomed 
voices, recalling the familiar faces 
and greeting the friendly smiles, 
that, like the jewels of the Arabian, 
were his before misfortune, like a 
cruel conqueror, chained him to its 
chariot wheels. 

“And thus, while you have 
missed me from my accustomed 
place, none the less have I missed 
you from the arena, where your 
labors enlightened my endeavors 
and lightened my work. 

“Therefore, ‘sweet indeed are the 
uses of adversity ;’ and, while mis- 
fortune may carry in its wake in- 
convenience and trouble to the suf- 
ferer, it nevertheless contains with- 
in its clouded atmosphere a basis of 
consoling compensation, such as 
was realized by Socrates, pictured 
by Emerson, and invoked by 
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Moore, in his immortal appeal to 
his friends, as I behold them here: 


“Where’er my path lies, be it gloomy 
or bright, 

My soul happy friends shall be with 
you that night, 

Shall join in your revels, your sports 
and your wiles, 

And return to me beaming all o’er 
with your smiles, 

Too blest if it tells me that, mid the 
gay cheer, 

Some kind voice had murmured, ‘I 
wish he were here.’” 


“T thank you, my friends.” 





SOME STATE NOTES 


Mr. Reno P. F. von Minden, of 
New Market, N. J., who practises 
law in Plainfield and Dunellen, is a 
J. P., and on May 1 began his sixth 
term as such; remarkable even in 
New Jersey, where Justices of the 
Peace rarely hold office for over a 
quarter of acentury. He also states 
that he has never had one of his 
decisions reversed by a_ higher 
Court. He should be given a medal 
by the other J. P.’s of the State. 

Mr. Joseph Coult, who has been 
one of the lawyers of the Public 
Service Railway Company at New- 
ark, and Mr. David M. Staz have 
formed a partnership to practice 
law, with offices in the Kinney Bldg. 
in that city. 

Two memorial elms trees were 
planted on St. Bernard’s Episcopal 
parish house lawn at Bernardsville 
on Sunday, April 24, in honor of 
the late Mr. and Mrs. Richard V. 
Lindabury. Mr. Lindabury was 
long an active officer in that church. 
Each tree bears a brass memorial 
plate. 





HUMOR OF THE LAW 


“The Docket” gives a letter from 
an attorney in Nashville, Pa., which 
reads: 



























































“T was recently appointed guard- 
ian ad litem by the Court to defend 
a case for a minor. It was neces- 
sary for this minor to file a sepa- 
rate answer, and I drafted one, 
which I mailed to her to be signed. 
It was merely a formal answer, in 
which she neither admitted nor de- 
nied the allegation contained in the 
bill, but stated she was an infant 
seventeen years of age and submit- 
ted her rights to the Court. I re- 
ceived the following reply to the 
letter I sent accompanying the 
answer: 

“Tear Sir: I am not an infant, 
but a young lady of seventeen.’” 





BOOK NOTICE 


OUTLINE OF THE LAW OF INSUR- 
ANCE. By Lester B. Donahue, 
Ph. D. Brooklyn: St. John’s 
College School of Law, 1927. 
Pp. 176. 

An unusual book, designed pri- 
marily for students’ use, but helpful 
to everyone interested in the law 
of insurance. It refers to hundreds 
of Court decisions, and so can be 
used by lawyers. Contracts, as- 
signment, brokers, contribution, for- 
feiture, insurable interest, proofs of 
loss, etc., are but a few of the large 
number of heads treated. Students 
of insurance law who desire to 
enter the insurance business (life or 
fire) will need this work. 





MR. JAMES R. NUGENT 


Mr. James R. Nugent, long a 
chief leader of the Democratic 
party in New Jersey, member of the 
Essex county Bar, died on April 26 
in the Charles Private Hospital, 
Trenton. He had been in failing 
health for some years. In Novem- 
ber last he went to the hospital 
above named. In March he re- 
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turned home, but suffered a relapse 
and was taken back to the same 
hospital. A week before his death 
he underwent an operation for in- 
testinal toxemia. He was reported 
to be doing well until April 25, when 
he suffered a relapse. 

Mr. Nugent was born in Newark 
on July 26, 1864, the son of James 
and Jane Henry Nugent. In April, 
1906, in New York, he married 
Helena McMahon Field. Mr. Nu- 
gent was educated at St. Benedict’s 
College in Newark and the Seton 
Hall College at South Orange. 

He was admitted to the Bar as an 
attorney in 1893, and as a counselor 
three years later. He served as 
counsel of the city of Newark from 
1907 to I915, and in 1922 was 
nominated by Governor Edward I. 
Edwards for Prosecutor of Essex 
county, after Mr. Edwards had de- 
feated him in the race for the Dem- 
ocratic nomination for Governor. 
The Legislature, however, refused 
to confirm the appointment, and 
Mr. Nugent made no further effort 
for public office until he ran for 
Commissioner in 1925. 

He developed an early liking for 
politics and became a lieutenant of 
the late Senator Smith, Jr., to whom 
he was related by marriage. He 
was a member of and chairman of 
the Essex County Democratic Com- 
mittee for many years. He became 
chairman of the New Jersey State 
Democratic Committee in 1908 and 
served until he was forced out in a 
fight with Woodrow Wilson in #921. 
He was a delegate to the Demo- 
cratic National Convention from 
1904 until 1916. 

As State chairman and the Demo- 
cratic leader of Essex county, Mr. 
Nugent had much to do with the 
campaign which led to the election 
of Woodrow Wilson as Governor 
and later as President. He was op- 
posed to Wilson on principle, but 


went along through the influence of 
Senator Smith, to whom Mr. Nu- 
gent always referred as the “Big 
Fellow.” 

In the midst of the Wilson cam- 
paign for President Mr. Nugent 
startled politicians by saying at a 
National Guard dinner that Wood- 
row Wilson was “an ingrate and a 
liar.” This incident led to the 
forced resignation of Mr. Nugent 
from the State Committee. Mr. Nu- 
gent continued his personal opposi- 
tion to Wilson, and in the Baltimore 
convention stood with Smith, Col- 
onel Harvey and others for Champ 
Clark against the Governor of New 
Jersey, going so far as to try to 
convince other leaders that to nomi- 
nate Wilson would be a blunder. 

Not long before his death Presi- 
dent Wilson is said to have referred 
to Nugent in these words: 

“Nugent is a strange fellow, and 
while we had some powerful disa- 
greements I always had a sneaking 
feeling of regard for him.” 

The Wilson feeling for Nugent 
was reciprocated toward the end of 
the Wilson career, when Nugent 
aided Frank Hague in the raising 
of the last $12,000 of the State’s 
quota for the Woodrow Wilson 
memorial. 

Mr. Nugent was a great power 
in the legislative halls for a number 
of years, and when he was State 
chairman he spent most of his time 
in the legislative sessions at the 
State House, guiding the workings 
of the Democrats in the Legislature. 
His law office was in the Prudential 
Building at Newark. 

He was constantly fought by the 
women suffrage and dry organiza- 
tions of the State, which gradually 
lessened his power and eventually 
brought about his defeat. 

Besides his wife and a stepson, 
Paul, a sister, Mrs. Walter H. 
Walsh, of Newark, survives. 
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